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1 .  Protest t h a t  Miller A c t  p e r f o r m a n c e  and 
payment bond r e q u i r e m e n t s  a re  i n a p p l i c a b l e  
t o  a Depar tment  ot T r a n s p o r t a t i o n  c o n t r a c t  
fo r  t h e  c o n v e r s i o n  of a governinent-owned 
v e s s e l  is  d e n i e d  w h e r e  t h e  s t a tu t e ,  by 
s p e c i f i c a l l y  p r o v i a i n g  t h a t  t h e  S e c r e t a r y  
o f  T r a n s p o r t a t i o n  may wa ive  s u c h  bonding  
r e q u i r e m e n t s  w i t h  respect t o  c o n t r a c t s  for  
t h e  c o n s t r u c t i o n ,  a l t e r a t i o n ,  or repair  of 
v e s s e l s  of any  k i n d  o r  n a t u r e ,  c l e a r l y  
i n d i c a t e s  t h a t  v e s s e l s  owned by t h e  govern-  
ment are  "puol ic  works" and t h e r e f o r e  
embraced by t h e  h i l l e r  A c t .  

2. The  f a c t  t h a t  s e v e n  o u t  of e i g h t  bias  
r e c e i v e d  i n c l u d e d  trie r e q u i s i t e  b i d  gua ran -  
t e e ,  w h i c h  is  t o  be  s u b m i t t e d  when per form-  
a n c e  ana payment bonds are  r e q u i r e d ,  c l e a r l y  
r e fu t e s  a n  a s s e r t i o n  t h a t  a bonding  require- 
ment unau ly  r e s t r i c t ea  c o m p e t i t i o n .  

3 .  An agency  was f u l l y  j u s t i f i e d  i n  r e q u i r i n g  a 
p e r f o r m a n c e  bond t o  protect  t h e  g o v e r n m e n t ' s  
i n t e r e s t  where t h e  c o n t r a c t  i n v o l v e d  t h e  
e x t e n s i v e  u t i l i z a t i o n  by t h e  c o n t r a c t o r  of 
a g o v e r n m e n t - f u r n i s h e d  v e s s e l  i n  p e r f o r m i n g  
c o n v e r s i o n  work, and where t h e  c o n t r a c t o r  
was t o  assume a n  e x i s t i n g  c o n t r a c t  for the 
c o n s t r u c t i o n  of s h i p  c r a n e s  t o  be  i n c o r -  
porated i n t o  t h e  v e s s e l ,  t h e  amount of w h i c h  
r e p r e s e n t e d  n e a r l y  nalt of t h e  t o t a l  
c o n t r a c t  price. 

4.  An a s s e r t i o n  t n a t  a r q u i r e m e n t  tor  Willer 
A c t  bonas  c o n s t i t u t e d  a n  imprope r  predeter- 
m i n a t i o n  ot r e s p o n s i b i l i t y  is w i t h o u t  merit 
wnere t h e  ayency  a e t e r m i n e d  t h a t  e v i d e n c e d  
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p o t e n t i a l  u n d e r b i d d i n g  m i g h t  j e o p a r d i z e  
p e r f o r m a n c e  o f  t h e  c o n t r a c t  a n d  paymen t  t o  
l a b o r e r s ,  m a t e r i a l m e n ,  a n d  s u p p l i e r s ,  t h e  
v e r y  o c c u r r e n c e s  w h i c h  t h e  p r o v i s i o n s  o f  t h e  
Miller A c t  were i n t e n d e d  t o  m i t i g a t e .  

S o u t h w e s t  Marine, I n c .  p r o t e s t s  t h e  r e q u i r e m e n t  f o r  
p e r f o r m a n c e  a n d  paymen t  b o n d s  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  N o .  DTMA-91-85-B-50503, i s s u e d  by t h e  D e p a r t m e n t  of 
T r a n s p o r t a t i o n ,  Maritime A d m i n i s t r a t i o n  (MARAD). The 
p r o c u r e m e n t  is  f o r  t h e  c o n v e r s i o n  o f  a government -owned 
v e s s e l  i n t o  a n  a u x i l i a r y  c r a n e  s h i p  f o r  u s e  b y  t h e  
D e p a r t m e n t  of t h e  Navy. S o u t h w e s t  e s s e n t i a l l y  c o n t e n d s  
t h a t  t h e  b o n d i n g  r e q u i r e m e n t  is c o n t r a r y  t o  r e g u l a t i o n  and  
s e r v e s  no  u s e f u l  p u r p o s e  i n  p r o t e c t i n g  t h e  g o v e r n m e n t ' s  
i n t e r e s t .  W e  d e n y  t h e  p r o t e s t .  

A t  t h e  o u t s e t ,  w e  q u e s t i o n  w h e t h e r  S o u t h w e s t  r e m a i n s  
a n  " i n t e r e s t e d  p a r t y "  t o  p u r s u e  t h e  p r o t e s t  b e c a u s e  of t h e  
r e s u l t s  of t h e  c o m p e t i t i o n .  S i n c e  S o u t h w e s t ' s  b i d ,  w h i c h  
i n c l u d e d  n e i t h e r  t h e  b i d  g u a r a n t e e  n o r  t h e  premium t o  
o b t a i n  i t ,  was o n l y  f i f t h  lowest f i r m  c a n  r e a s o n a b l y  expect  
t o  r e c e i v e  t h e  award  e v e n  i f  w e  were t o  c o n c l u d e  t h a t  t h e  
b o n d i n g  r e q u i r e m e n t  was i m p r o p e r  a n d  s h o u l d  now be w a i v e d ,  
I n  t h i s  r e g a r d ,  t h e  f o u r  lower b i d s  would  b e  e v e n  lower 
a b s e n t  t h e  b i d  g u a r a n t e e  premiums.  See M a r i n e  I n d u s t r i a l  
I n s u l a t o r s ,  B-217443, J u n e  1 4 ,  1 9 8 5 ,  85-1 C P D  11 . 
However ,  b e c a u s e  S o u t h w e s t  was a n  " i n t e r e s t e d  p a r t y "  w i t h i n  
t h e  mean ing  o f  GAO Bid  P r o t e s t  R e g u l a t i o n s  when i t  f i l e d  
t h e  p ro tes t  p r i o r  t o  b i d  o p e n i n g ,  - see 4 C . F , R .  S 2 1 . 0 ( a )  
( 1 9 8 5 ) ,  w e  w i l l  c o n s i d e r  t h e  p r o t e s t  o n  t h e  merits. 

Background  

The s o l i c i t a t i o n  c o n t e m p l a t e d  t h e  award  o f  a 
f i r m - f i x e d - p r i c e  c o n t r a c t  f o r  t h e  v e s s e l  c o n v e r s i o n  e f f o r t .  
Under  t h e  terms o f  t h e  s o l i c i t a t i o n ,  t h e  c o n t r a c t o r  was t o  
a s s u m e  a n  e x i s t i n g  c o n t r a c t  f o r  c o n s t r u c t i o n  of t h e  s h i p  
c r a n e s  i n  t h e  amount  o f  $ 1 0 , 1 7 0 , 0 0 0  by w h i c h  t h e  c r a n e  
b u i l d e r  wou ld  become a s u b c o n t r a c t o r  of t h e  s h i p y a r d ,  and  
a l l  b i d s  were t o  i n c l u d e  t h a t  amoun t  a s  p a r t  o f  t h e  t o t a l  
c o n v e r s i o n  p r i c e .  The s o l i c i t a t i o n  f u r t h e r  p r o v i d e d  t h a t  
t h e  c o n t r a c t o r  was t o  f u r n i s h  a p e r f o r m a n c e  bond i n  t h e  
amoun t  o f  t h e  f u l l  c o n t r a c t  p r i c e  a n d  a paymen t  bond i n  t h e  
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amount of $2.5 m i l l i o n  w i t h i n  10 d a y s  of receipt of t h e  
n o t i c e  of awara. Because  p e r f o r m a n c e  and  payment bonds  
were r e y u i r e a ,  a l l  b i d a e r s  were a l so  r e q u i r e d  t o  s u b m i t  
w i t h  t h e i r  b i d s  a b i d  g u a r a n t e e  e q u a l  t o  20 p e r c e n t  o f  t h e  
b i a  pr ice  ( b u t  n o t  to  e x c e e d  $3.0 m i l l i o n ) .  E i g h t  b i d s  
were r e c e i v e d  i n  r e s p o n s e  to  t h e  IFB. S o u t h w e s t ' s  b i a  was 
f i f t h  lowest a t  $ 2 2 , 9 0 0 , 0 0 0 ,  a n a  t h e  f i r m  was t h e  o n l y  
b idder  n o t  t o  s u b m i t  a b i d  g u a r a n t e e  w i t h  i ts b i d .  

S o u t h w e s t  c o n t e n d s  t h a t  t h e  r e q u i r e m e n t  f o r  pe r fo rm-  
a n c e  and payment bonds  is i n  v i o l a t i o n  o f  t h e  Federal 
A c q u i s i t i o n  R e g u l a t i o n  (FAR), 48 C.F.R. S 2 8 . 1 0 3 - l ( a )  
( 1 9 8 4 ) ,  w h i c h  p r o v i a e s  t h a t ,  i n  g e n e r a l ,  c o n t r a c t i n g  
a g e n c i e s  s h a l l  n o t  r e q u i r e  s u c h  b o n a s  f o r  o t h e r  t h a n  
c o n s t r u c t i o n  c o n t r a c t s .  I n  t h i s  r e g a r d ,  t h e  f i r m  asserts 
t h a t  t h e  v e s s e l  c o n v e r s i o n  work is n o t  i n  t n e  n a t u r e  o f  a 
c o n s t r u c t i o n  c o n t r a c t .  To s u p p o r t  i t s  a s s e r t i o n ,  S o u t n w e s t  
r e f e r s  t o  t h e  F A R ,  48 C.F.ki. S 36.102, w h i c h  provides ,  i n  
par t :  

" C o n s t r u c t i o n  does n o t  i n c l u d e  t h e  manufac- 
t u r e ,  p r o d u c t i o n ,  f u r n i s h i n g ,  c o n t r u c t i o n ,  
a l t e r a t i o n ,  repair ,  p r o c e s s i n g ,  or assem- 
b l i n g  of v e s s e l s ,  a i r c r a f t ,  o r  other  k i n d s  
of p e r s o n a l  p r o p e r t y .  I' 

S o u t n w e s t  D e l i e v e s  t n a t  MAHHLJ, i n  r e q u i r i n y  t n e  bonds ,  
h a s  e r r o n e o u s l y  r e l i e a  upon t h e  p r o v i s i o n s  o f  t h e  h i l l e r  
A c t ,  as amencled, 4 U  U.S.C.  9: 3 270a-270t  ( 1 ' 3 8 2 ) ,  w h i c h ,  
a c c o r d i n g  t o  t n e  f i r m ,  o n l y  re la tes  t o  t h e  f u r n i s n i n g  of 
p e r f o r m a n c e  and payment Donds o n  c o n t r a c t s  to r  t h e  
c o n s t r u c t i o n ,  a l t e r a t i o n ,  or repair  of p u b l i c  b u i l d i n g s  or 
p u o l i c  w o r K s  o t  t h e  U n i t e a  S ta tes ,  a n a ,  theretore,  is 
i n a p p l i c a b l e  t o  a v e s s e l  c o n v e r s i o n  c o n t r a c t .  

S o u t h w e s t  c o n t e n d s  t h a t  t h e  bond ing  r e q u i r e m e n t  undu ly  
res t r ic t s  c o m p e t i t i o n ,  e s p e c i a l l y  by small b u s i n e s s  
c o n c e r n s  s u c h  a s  i t s e l f ,  b e c a u s e  o f  t h e  d i f f i c u l t y  i n  
f i n a i n g  a n  acceptable s u r e t y  w i l l i n g  t o  p r o v i d e  t h e  bonas ,  
and  b e c a u s e  of t h e  h i g h  d i r e c t  costs a s s o c i a t e d  w i t h  them. 

S o u t h w e s t  u r g e s  t h a t  t h e  boncling r e q u i r e m e n t  s e r v e s  no  
u s e f u l  p u r p o s e  i n  p r o t e c t i n g  t n e  g o v e r n m e n t ' s  i n t e r e s t .  
T h e  f i r m  a s se r t s  t h a t  t h e  o n l y  g o v e r n m e n t - f u r n i s h e d  
p r o p e r t y  i n v o l v e d  i n  t h e  w o r K  is t h e  v e s s e l  i t s e l t ,  w n i c h ,  
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for the most part, is to be self-insured by the government 
during the actual conversion etfort. Southwest also notes 
that the existing crane construction contract to be assumed 
by the contractor has already been separately bonded, and 
the firm accordingly believes that MARAD acted unreasonably 
in requiring a performance bond in the amount of the full 
contract price. 

Finally, Soutnwest also contends that MARAD'S stated 
reason for requiring the bonds--its concern that shipyards 
have usually underbid such work in the past--constitutes 
an improper predetermination ot responsibility. In this 
regard, Southwest notes that IYARAD waived the bonding 
requirement for two identical prior vessel conversion 
contracts, but refusea to do so here after the firm had 
requested such a waiver. 

Analysis 

We ao not agree that the provisions of the Miller Act 
are inapplicable to this procurement. Specificaliy, we 
refer to 40 U.S.C. s 270f, which proviaes that: 

"The Secretary of Transportation may waive 
sections 27Ua to 27ud or: this title, witn 
respect to contracts tor the construction, 
alteration, or repair, of vessels ot any 
kind or nature . . . ' I  

Front this, it is clear that the killer Act, expressly 
requiring tnat performance and payment bonds be furnishea 
for contracts "for the construction, alteration, or repair 
of any public builuing or public worK or the Unitea States" 
wnicn exceed $25,000 in amount, 40 U.S.C. S 270a, is also 
applicable to d government-owneci vessel conversion 
contract, since the vessel is indicated to be a "public 
worK" of tne Unitea States. 

In tne legisiative history of 4u U.S.C. 9: 270f, as 
aaded by section 39 of the herchant Lvlarine Act of 1970, 
PUD. L. No. 91-4b9, 84 btat. 1018 ,  1U36, and as amended by 
section 1 2 ( 1 2 )  of the Pllaritime Act of 1481, Pub. L. No. 
97-31, 9 5  btat. 1 5 1 ,  1 3 4  (whicn suDstituted "Secretary of 
Transportation'' Tor "Secretary oi Commerce'' ) the Senate 
Committee on Conmerce stdtea: 
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"A vessel c o n s t r u c t e d  f o r  t h e  u n i t e d  S ta tes ,  
o r  repairs  t o  a v e s s e l  owned by  t h e  U n i t e d  
S t a t e s ,  c o n s t i t u t e  a p u b l i c  w o r k  w i t h i n  t h e  
m e a n i n g  o f  t h i s  s t a t u t e . "  

S. Rep. N o .  1 0 8 0 ,  9 1 s t  Cong. ,  2d S e s s .  62, r e p r i n t e d  i n  
1 9 7 0  U.S. Code Cong. & Ad. N e w s  4188,  4236.  

W e  a l s o  note t h a t  t h e  Supreme C o u r t ,  i n  a case 
i n v o l v i n g  t h e  f o r m e r  s e c t i o n  270 o f  t i t l e  40  ( a s  o r i g i n a l l y  
e n a c t e d  b y  t h e  A c t  o f  A u g u s t  13 ,  1 8 9 4 1 ,  l o n g  ago h e l d  t h a t  
a v e s s e l  b e i n g  b u i l t  f o r  t h e  U n i t e d  S t a t e s  was a " p u b l i c  
work" w i t h i n  t h e  m e a n i n g  of t h e  s t a t u t e .  T i t l e  G u a r a n t y  & 
T r u s t  C o .  V. C r a n e  C o . ,  219 U.S .  2 4  ( 1 9 1 0 ) .  W e  t h e r e f o r e  
b e l i e v e  t h a t  S o u t h w e s t ' s  p o s i t i o n  a s  t o  t h e  i n a p p l i c a b i l i t y  
o f  t h e  Miller A c t  to  t h i s  p r o c u r e m e n t  is i n  error. 

W e  do n o t  agree w i t h  S o u t h w e s t ' s  a s s e r t i o n  t h a t  P a r t  
36 o f  t h e  FAR e f f e c t s  a w a i v e r  by  t h e  S e c r e t a r y  of 
T r a n s p o r t a t i o n  o f  t h e  b o n d i n g  r e q u i r e m e n t s  f o r  v e s s e l  
c o n t r a c t s  by  e x c l u d i n g  v e s s e l s  f r o m  t h e  d e f i n i t i o n  o f  
c o n s t r u c t i o n .  P a r t  3 6 ,  b y  i t s  own terms, prescribes 
t h e  "po l i c i e s  a n d  p r o c e d u r e s  p e c u l i a r  t o  c o n t r a c t i n g  
f o r  c o n s t r u c t j o n  a n d  a r c h i t e c t - e n g i n e e r  s e r v i c e s "  f o r  
" b u i l d i n g s ,  s t r u c t u r e s  a n d  o t h e r  r ea l  p r o p e r t y . "  I t  is n o t  
i n t e n d e d  t o  be a l l - i n c l u s i v e  o r  t o  a p p l y  t o  o t h e r  " p u b l i c  
w o r k s , "  s u c h  a s  v e s s e l s ,  t h a t  c a n  b e  c a t e g o r i z e d  a s  
p e r s o n a l  p r o p e r t y .  

F u r t h e r m o r e ,  a s  a l r e a d y  i n d i c a t e d ,  t h e  Miller A c t ,  40 
U.S.C. S 270f, s u p r a ,  s t a t u t o r i l y  v e s t s  t h e  a u t h o r i t y  t o  
w a i v e  b o n d i n g  r e q u i r e m e n t s  f o r  v e s s e l  c o n t r a c t s  w i t h  t h e  
S e c r e t a r y  o f  T r a n s p o r t a t i o n ,  t h u s  a f f o r d i n g  t h e  S e c r e t a r y  
b r o a d  d i s c r e t i o n  t o  d e c i d e  w h e t h e r  a b o n d i n g  r e q u i r e m e n t  i n  
a p a r t i c u l a r  i n s t a n c e  is i n  t h e  g o v e r n m e n t ' s  best i n t e r e s t .  
- See 8-199445 ,  Apr. 6 ,  1982 .  A l t h o u g h  s u c h  w a i v e r  a u t h o r i t y  
is d e l e g a t e d  t o  t h e  Maritime A d m i n i s t r a t o r ,  a n d  may be 
r e d e l e g a t e d  t o  t h e  h e a d  of t h e  c o n t r a c t i n g  a c t i v i t y ,  4 8  
C.F.R. SS 1 2 0 1 . 6 0 1 ,  1202 .101 ,  i t  c l e a r l y  c o u l d  n o t  l e g a l l y  
be delegated to  t h e  FAR S e c r e t a r i a t .  T h u s ,  P a r t  36 o f  t h e  
FAR i s  i n a p p l i c a b l e  w i t h  r e s p e c t  t o  a n y  w a i v e r  of b o n d i n g  
r e q u i r e m e n t s  for v e s s e l  c o n t r a c t s .  

M o r e o v e r ,  w e  h a v e  c o n s i s t e n t l y  h e l d  t h a t  c o n t r a c t i n g  
a g e n c i e s  h a v e  t h e  d i s c r e t i o n  t o  d e t e r m i n e  w h e t h e r  t h e  n e e d  
e x i s t s  f o r  p e r f o r m a n c e  a n d  paymen t  b o n d s  i n  a p a r t i c u l a r  
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p r o c u r e m e n t .  T r i p l e  "P" S e r v i c e s ,  I n c . ,  B-204303, Dec. 1 ,  
1 9 8 1 ,  81-2 CPD (1 436 .  A l t h o u g h  a b o n d i n g  r e q u i r e m e n t  i n  
some i n s t a n c e s  may r e s u l t  i n  a r e s t r i c t i o n  of competit ion,  
i t  is n e v e r t h e l e s s  a n e c e s s a r y  a n d  proper means  of s e c u r i n g  
to  t n e  g o v e r n m e n t  f u l f i l l m e n t  of a c o n t r a c t o r ' s  o b l i g a t i o n s  
u n d e r  t h e  c o n t r a c t .  R e n a i s s a n c e  E x c h a n g e ,  I n c . ,  B-216049, 
Luov. 1 4 ,  1 9 8 4 ,  84-2 CPD 1 534. T h u s ,  wnere t h e  d e c i s i o n  t o  
r e q u i r e  b o n d s  is  f o u n d  to  be r e a s o n a b l e  a n d  made i n  good 
f a i t h ,  w e  w i l l  n o t  d i s t u r b  t h e  a g e n c y ' s  a e t e r m i n a t i o n .  
C a n t u  S e r v i c e s ,  I n c . ,  B-208148.2,  Dec. 6 ,  1 9 8 2 ,  82-2 CPD 
q 507.  

The f a c t  t h a t  s e v e n  of t h e  e i g h t  b i d s  r e c e i v e d  i n  
r e s p o n s e  t o  t n e  I F B  i n c l u d e d  t h e  n e c e s s a r y  bia g u a r a n t e e ,  
w n i c n  is t o  b e  s u b m i t t e a  wnen p e r f o r m a n c e  a n d  paymen t  b o n d s  
are  r e q u i r e d ,  FAR, 4 8  C . F . R .  S 2 8 . 1 0 1 - l ( a ) ,  c l e a r l y  r e f u t e s  
S o u t h w e s t ' s  a s s e r t i o n  t h a t  t n e  b o n a i n g  r e q u i r e m e n t  u n a u l y  
res t r ic ted  c o m p e t i t i o n .  - See G a l a x y  C u s t o d i a l  Services,  
I n c . ,  e t  a l . ,  B-21573&, e t  a l . ,  J u n e  1 0 ,  19tr5, 64 Comp. 
Gen. 
b o n a i n g  r e q u i r e m e n t  may h a v e  iinposea o n  t h e  f i r m ,  b o n a s  are 
a n  i m p o r t a n t  aspect of federal  p r o c u r e m e n t ,  a n d  f i r m s  
s e e k i n g  t o  o b t a i n  a g o v e r n m e n t  c o n t r a c t  s h o u l a  e x p e c t  t o  
f u r n i s n  s u c h  b o n a s  when t h e  r e q u i r e m e n t  is  inanda ted  by 
s t a t u t e  o r  otherwise a e t e r n i i n e a  t o  be n e c e s s a r y  t o  protect  
t h e  g o v e r n m e n t ' s  i n t e r e s t .  

, 85-1 CPD 11 - . Despi te  w h a t e v e r  b u r d e n s  t h e  - 

I n  t h i s  regard,  w e  a l s o  a0 n o t  c o n c u r  w i t h  S o u t h w e s t ' s  
v i e w  t n a t  t h e  o o n a i n y  r e q u i r e m e n t  here s e r v e s  no  u s e f u l  
purpose.  C l e a r l y ,  t h e  v e s s e l  i t s e l f  c o n s t i t u t e s  g o v e r n m e n t  
p roper ty  t o  oe u t i l i z e d  ~y the  c o n t r a c t o r  i n  p e r f o r m i n g  
t n e  c o n t r a c t ,  a n a  w e  h a v e  r e p e a t e d l y  hela t h a t  t h e  u s e  ok 
g o v e r n m e n t  p r o p e r t y  by  a c o n t r a c t o r  s e r v e s  a s  a proper 
j u s t i f i c a t i o n  f o r  a b o n d i n g  r e q u i r e m e n t .  - See R e n a i s s a n c e  
E x c n a n g e ,  l n c . ,  5 -216049,  s u p r a .  h v e n  i f  t n e  Miller A c t  
were n o t  app l i cab le  to  t h i s  p r o c u r e m e n t ,  w e  n o t e  t h a t  t h e  
u s e  of g o v e r n m e n t  p r o p e r t y  is  o n e  ot t h e  e x a n i p l e s  for 
p e r f o r m a n c e  Dond r e q u i r e m e n t s  e n u m e r a t e d  i n  t h e  FAR, 
48 C.F.R.  9 2 6 . 1 0 3 - 2 ( a ) .  h e  f i n d  n o  merit  i n  S o u t h w e s t ' s  
p o s i t i o n  t h a t  t h e  t a c t  t h a t  t h e  g o v e r n m e n t  w i l l  s e l f - i n s u r e  
t h e  v e s s e l  w n i l e  i t  is  i n  t h e  p o s s e s s i o n  of t h e  s n i p y a r u  
means  t h a t  t h e  b o n a i n g  r e q u i r e m e n t  i s ,  i n  e f f e c t ,  a 
r e a u n d a n c y  . 
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MARAD s t a t e s  t h a t  i t  r e q u i r e d  t h e  p e r f o r m a n c e  bond to  
b e  i n  t h e  amoun t  o f  t h e  f u l l  c o n t r a c t  price b e c a u s e  t h e  
c o n t r a c t o r ,  upon a s s u m i n g  t h e  e x i s t i n g  c r a n e  c o n t r a c t ,  w i l l  
become r e s p o n s i b l e  f o r  i n c o r p o r a t i o n  o f  t h e  c r a n e s  i n t o  
t h e  v e s s e l .  The s epa ra t e  p e r f o r m a n c e  bond f o r  t h e  c r a n e  
c o n t r a c t  e x p i r e s  when t h e  c r a n e s  a re  d e l i v e r e d  t o  t h e  
s h i p y a r d ,  a n d  a l l  r i s k s  a s s o c i a t e d  w i t h  t h e  c r a n e s ,  s u c h  
a s  a n y  damage t h a t  m i g h t  b e  s u f f e r e d  w h i l e  a w a i t i n g  i n c o r -  
p o r a t i o n ,  w i l l  t h e r e f o r e  l i e  w i t h  t h e  s h i p y a r d  c o n t r a c t o r .  
I n  o u r  v i e w ,  MARAD acted r e a s o n a b l y  i n  r e q u i r i n g  t h e  per- 
f o r m a n c e  bond t o  i n c l u d e  t h e  amoun t  o f  t h e  a s sumed  c r a n e  
c o n s t r u c t i o n  c o n t r a c t  i n  order t o  protect t h e  g o v e r n m e n t ' s  
i n t e r e s t  t o  t h e  f u l l e s t  e x t e n t .  

MARAD a l s o  i n f o r m s  u s  t h a t  i ts  e x p e r i e n c e  w i t h  r e c e n t  
c o n t r a c t s  of t h i s  n a t u r e  i n d i c a t e s  t h a t  t h e  e c o n o m i c  
d i f f i c u l t i e s  o f  many s h i p y a r d s  h a v e  led them t o  u n d e r -  
estimate a c t u a l  cos t s ,  a n d  t h a t  t h e  r e s u l t i n g  u n d e r b i d d i n g  
may t h e r e f o r e  j e o p a r d i z e  p e r f o r m a n c e  of t h e  work a n d  pay-  
m e n t  to  laborers ,  m a t e r i a l m e n ,  a n d  s u p p l i e r s ,  t h e  v e r y  
o c c u r r e n c e s  w h i c h  t h e  p r o v i s i o n s  o f  t h e  Miller A c t  were 
i n t e n d e d  t o  m i t i g a t e .  See U n i t e d  S t a t e s  V .  K imrey ,  489 
F.2d 339 ( 8 t h  C i r .  1974). I n  MARAD's v i e w ,  a waiver o f  t h e  
b o n d i n g  r e q u i r e m e n t  u n d e r  40  U.S .C .  S 2 7 0 f ,  s u p r a ,  would 
n o t  be i n  t h e  g o v e r n m e n t ' s  b e s t  i n t e r e s t .  W e  b e l i e v e  t h a t  
M A R A D ' s  p o s i t i o n  i s  r e a s o n a b l e  a n d  i n  f u l l  a c c o r d  w i t h  t h e  
i n t e n t  o f  t h e  Miller A c t .  Hence ,  w e  d o  n o t  agree w i t h  
S o u t h w e s t ' s  a s s e r t i o n  t h a t  t h e  b o n d i n g  r e q u i r e m e n t  con-  
s t i t u t e s  a n  i m p r o p e r  p r e d e t e r m i n a t i o n  of r e s p o n s i b i l i t y .  
S e e  R e n a i s s a n c e  E x c h a n g e ,  I n c . ,  B-216049, s u p r a ;  W r i q h t ' s  
A u t o  Repair  & P a r t s ,  I n c . ,  B-210680.2,  J u n e  28 ,  1983 ,  83-2 
C P D  11 3 4 .  

The p r o t e s t  is  d e n i e d .  

/ 
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